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M/s Hanon Automotive Systems (I) Pvt Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRA PR T YAQETOT e
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) a%mﬁaﬁ%amﬁmaﬁmmﬁﬁﬁmmmmmﬁﬁmm
w#@mﬁmﬁm@mﬁ,mWWmmﬁma@wm
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse
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(b) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

) Afe Y @1 A Y T TR @ areR (Yot e @) Fafa far aar e ey

(c) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3iftrT SaaTe &) IAEA Tob B A @ Y Off TP Bfse AR B TS 8 IR U ey o
39 ORI vd R @ qaiie omgew, ofidl @ gRT wiRd a1 W W A1 | 7 faw sifefe (|72)
1998 ©IRT 109 ENT fogaa fFy 7T &7 |

(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and
such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec.109 of the Finance (No.2) Act, 1998.

(1) BT Sered TP (adien) Prawmael, 2001 & fram o @ siwla fafafde yum den go-s H 4
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major

Head of Account.

(2) RRAGH e @ Wiy W&l Fel HH U6 Ag w0 A1 S BH 81 Al 99 200,/ — B AN
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

AT oo, BT IeaTeT Yob Yd IATHR WY ARG B AR Siet—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) BT IS Yo AR, 1944 B GNT 35-41 /35-3 B Sicqila—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(@) SaafiRad TR 2 (1) & ¥ 9OTY AER & srear @ e, s & Ame 3 WA e,
S S gob Ud Aty anfiei =mamfeRer (RREe) @ uftew esty dife,
TEHRTETe W all—20, =Y real BIRUCH HHISUS, HHUl TR, JEHCTEIG—380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty /
demand / refund is upte 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively
in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench-of;agy~nominate

public sector bank of the place where the bench of the Trit;nnélf}ié&sj@%?tﬂe
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In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) =mTeR e ARFREE 1970 T WK @ sy @ sftia FuiRa fey srgaR Sad
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One copy of application or O.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-1 item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal
(Procedure) Rules, 1982.
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HRGAH F AT 10 FAS TUT & [(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section
86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
= gersﬂ‘c.‘aréﬁu%muﬂmﬂ%ﬂﬁﬁaﬁeﬁﬁa{waﬁﬁmmﬁma?ﬁmﬁﬁm
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6(I) In view of above, an appeal against this order shall lie before the Tribunal.on__
payment of 10% of the duty demanded where duty or duty and penalty are mdfspu”f“ew,);\
or penalty, where penalty alone is in dispute.” RS N,
Il. Any person aggrieved by an Order-In-Appeal issued under the¢entral\f’i\
Goods and Services Tax Act,2017/Integrated Goods and Services Tax| Act, 2047/, )%i |
Goods and Services Tax(Compensation to states) Act,2017,may file an appeal bef'b?é/ AEN

the appropriate authority. f; s n:-,::jy/
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F.No.V2(84)14/North/Appeal/19-20

ORDER-IN-APPEAL
M/s. Hanon Automative Systems India Pvt Ltd. (formerly known as M/s.
Visteon Automative Systems Pvi Ltd.),Vilage-Keelakaranai, Malrosapuram,
Chengalputtu,Chennai-603204 (henceforth, the appellant”) has filed the
present appeal against the Order-in-Original No.23/AC/D/NKS/18-19 dated
25.02.2019 (henceforth,“impugned order") passed by the  Assistant

Commissioner, Central GST & Central Excise, Division-lll, Ahmedabad-

North(henceforth, "adjudicating authority™).

2 The facts of the case, in brief, are that based on investigation by DGGI
that higher amount of cenvat credit has been passed on by the appellant on
stock fransfer, a show cause notfice for reversal of CENVAT credit of inputs
Rs.25.76.659/- availed during the period from December 2014 to June 2017 was
issued to M/s. Hanon Automative Systems India Pvi Lid. Plot No.AV-11, BOL
Industrial Estate, GIDC, Sanand, Ahmedabad which was decided under
impugned order disallowing said CENVAT credit. It was held by the adjudicating
authority that CENVAT credit availed were excess and hence nof admissible.
Being supplier of said goods under the provisions of ‘input removed as such’,

penalty under Rule 26(2) of the Central Excise Rules,2002 was also imposed on

the appellant.

3. Being aggrieved with the impugned order so far it relates to imposition of
penalty, the appellant preferred this appeal contesting inter alia that they
centrally procures inputs at Chennai unit (Hanon Chennai) by way of imports,
avails cenvat credit on it, uses portion of it in manufacture and remaining inputs
are cleared by them to Hanon Pune & Hanon Sanand unit based on their
requirements; that for internal accounting purposes ‘unit price’ is fixed by them
for every part and component, ‘standard cost’ which is @ purchase order cost is
fed into the system; that unit price of the product stock transferred by Hanon
Chennai is auto calculated by the computer system using purchase order cost
and standard cost which would vary from the actual price; that ‘unit price’
reflected in tax invoice does not match with actual cost of imported material;
that identification of actual availed duty credit for a particular raw material is
not possible due to reasons of fime gap between import and need base transfer
of material, fluctuation in foreign exchange etc, ; that amount of cenvat credit
reversed at the time of stock transfer is not less than actual credit availed; that

marginal excess payment of duty is only on account of practical difficulties as

system was not able to make one to one co relation between bills of enfry and

A\
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cause nofice issued by Ahmedabad-North Commissionerate is without

jurisdiction and not maintainable.

3.1 Itis further argued by the appellant that penalty under Rule 26(2) cannot
be levied for the reasons that appellant has not raised invoices without delivery
of goods, that duty on enhanced value was paid, that both the units are one
and the same: that a person referred in rule 26(2) indicates a natural person
which the company cannot be. They cited case law Steel Tubes of India v/s
CCE(2007) 2i7 ELT 506 & Woodman Industries v/s CCE (2004) 154 ELT 339
affirmed by Supreme Court in 2004 170 ELT A307. They further stated that
confirming of penalty under Rules 26(2)(ii) is travelling beyond the scope of show

cause notice. They cited various case laws to support their claim.

4. In the personal hearing held on 20.08.20]9,‘Shri T.A.Bhaskar, GM,Tax &
Legal appeared on behalf of the appellant and reiterated the submissions of

appeal memo and also submitted the compendium of cases referred in the

grounds of appeal.

5. | have gone through the facts of the case, the grounds of appeal and the
oral averments and submissions made by the appellant. The question to be
decided in this appeal is whether the adjudicating authority was correct in
imposing penalty under Rule 26(2) of the Central Excise Rules 2002 on the
appellant who supplied the raw material following the provisions of ‘input
removed as such’ and passed on cenvat credit. It is undisputed facts that the
appellant unit at Chengalputtu, Chennai (Hanon Chennai) procured the goods
i e raw material in question by way of imports, availed cenvat credit of CVD in
their account and removed the same to sisfer concern unit at Sanand,
Ahmedabad on payment of marginally higher amount of central excise duty
than that of availed by them. The impugned authority at Sanand, Ahmedabad
confirmed the demand on Sanand unit who were the recipient of goods
holding that credit passed on by Chennai unit were in excess/inadmissible and
also imposed penalty under Rule 26(2) of the Central Excise Rules 2002 on the
appellant who while supplying said input as such and passed on cenvat credit

in excess. Before moving ahead, | reproduce below the provisions i.e. Rule 26(2)

appellant:
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RULE 26. Penalty for certain offences. — [(1)] Any person who acquires
possession of, or is in any way concerned in transporting, removing, depositing,
keeping, concealing, selling or purchasing, or in any other manner deals with, any
excisable goods which he knows or has reason to believe are liable to confiscation
under the Act or these rules, shall be liable to a penalty not exceeding the duty on such
goods or [two thousand rupees], whichever is greater.

[Provided that where any proceeding for the person liable to pay duty have been
concluded under clause (a) or clause (d) of sub-section (1) of section 11AC of the Act
in respect of duty, interest and penalty, all proceedings in respect of penalty against
other persons, if any, in the said proceedings shall also be deemed to be concluded. ]

[(2) Any person, who issues -

(i) an excise duty invoice without delivery of the goods specified therein or abets
in making such invoice; or

(ii) any other document or abets in making such document, on the basis of which
the user of said invoice or document is likely to take or has taken any ineligible
benefit under the Act or the rules made thereunder like claiming of CENVAT
credit under the CENVAT Credit Rules, 2004 or refund, shall be liable to a penalty
not exceeding the amount of such benefit or five thousand rupees, whichever is
greater.]

6. From plain reading of above provision 26(2)(ii), it is observed that any
person who issues excise duty invoice/any other document on the basis of
which the user of said invoice or document is likely to take or has taken any
ineligible benefit under the Act or the rules made there under like claiming of
CENVAT credit under the CENVAT Credit Rules, 2004 or refund, shall be liable to c
penalty not exceeding the amount of such benefit or five thousand rupees,

whichever is greater. Said sub-rule is applicable on the person who issues the

invoice based on which recipient of such invoice ciaims ineligible cenvat credit.
In the present case, it is stated by the appellant that marginal excess payment
of duty occurred due to practical difficulties on account of software which was
not able to make one to one co-relation between bills of enfry and tax invoice.
It shows that the appellant was aware that said version was not
suitable/compatible with the provisions meant for. However, they continued
with said software and hence bona fide of the appellant is not established. The
actions of the appellant on the issue lead to hold that they intentionally
mentioned duty amount in the invoice on higher side to facilitate the recipient
to avail such inadmissible credit. | also observe that version of software, if any,
has to be developed in harmony with the provisions/statutes for which it is
developed and not the statutes to be interpreted in accordance with the
software. Revenue loss, if any, occurs on account of faulty design of the
software, can never be considered as minor or procedural lapse. The plea of
the appellant regarding practical difficulties on account of software, thus do
not qualify for its consideration. Furthermore, in order to overcome with the

situation related to the software and to follow the provisions in its spirit, the .
ice, the admissible amount of

appellant was at his liberty fo mention in the iny
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duty separately along with actual duty dgbffedby thgm, which would have
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had facilitate the recipient of goods in availing only admissible amount of
cenvat credit. By not mentioning such admissible amount of duty in invoice, the
appellant facilitate in availment of higher cenvat credit o the recipient of

goods.

7 It is further contested by the appellant that show cause notice issued by
Ahmedabad-North  Commissionerate to the appellant in Tamilnadu is not
maintainable. In view of the fact that the investigation was conducted and
show cause notice was issued by Directorate General of Goods & Service Tax
Intelligence having jurisdiction of the assessee registered with one or multiple
Commissionerate, said plea of the appellant is not acceptable. | observe from
the above that the offence is of the nature mentioned in 26(2) (i) of the Central
Excise Rules 2002, and hence penalty has rightly been imposed on the
appellant. 1t is also contested that a person referred in rule 26(2) indicates a
natural person and not the company and hence penalty is not justifiable. In this
regard | find that proviso at sub section 2(ii) of Rule 26 of Central Excise Rules,
2002 specifically provides for imposition of penalty on any person who issues
excise duty invoice/any other document on the basis of which the user of said
invoice or document is likely to take or has taken any ineligible benefit under
the Act or the rules made there under like claiming of CENVAT credit under the
CENVAT Credit Rules, 2004 or refund. The case law cited by the appellant le.
Steel Tubes of India v/s CCE (2007) 217 ELT 506 & Woodman Industries v/s CCE
(2004) 154 ELT 339 etc. does not address the issue of passing on of excess credit

and hence ratio of the same cannot be made applicable to the present case.

8. In view of the above observations, | reject the appeal filed by the

appellant.
0 arfrersrat ZTeT &t T TS Srdier AT ATerT SULI aiieh # AT ST 2

The appeal filed by the appellant stands disposed of in above terms.

s

(Gopi Nath)
Commissioner, CGST (Appeals)
Date:

Ahmedabad
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By R.P.A.D.
To,

M/s. Hanon Automative Systems India Pvt Ltd. (Formerly known as M/s. Visteon
Automative Systems Pvt Ltd.), Noticee No. 2, Keelakarani Village,
Malrosapuram,Chengelpet,Chennai-603204.

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner of Central Tax, Ahmedabad — North

3. The Additional Commissioner of Central Tax (System), Ahmedabad -
North.

4. The Asstt./Deputy Commissioner, CGST Division-lll, Ahmedabad - North.

i Guard File.

6. P.AFile




